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Please note: Many of the
comments in this publication
are general in nature and
anyone intending to apply the
information to practical
circumstances should seek
professional advice to
independently verify their
interpretation and the
information’s applicability to
their particular circumstances.

Yours, Mline, OQurs.

A Guide to Family Law and Estates
Bv Dixie Ann Middleton & Associates

MISTRESS/CARER BUT NOT
DEFACTO

On the 1 March 2009 the Family Law
Act was changed so that it covered not
c)nly married L'r:)uplf:s bul., de facto
couples. At.‘::nrding, to the 2006 census
figures there were nearl}f 1.2 million
péop]c: in Australia who at that time,
identified themselves as

li\-'ing in a de facto
relationship.
Therefore, it s

im portant for

many people to

know whether

their

I'Elal‘jﬂl'lﬁl'li]') falls
within the
definition, under

the Family Law
Act.

In the case of Jonah v White the Judge
found that the parties had had a
rﬂ]atic‘m.'sl‘l.ip “for 17 'y(-:.ars”. During this
p:-:riod tht:}' had a sexual relationship
and there had been financial
depc—tndrenrr}r h_y the woman on the man.
However, there was not sufficient
evidence to establish that this
relationship was a de facto relaticmship,
Mr White was married with children
and the relationship with Ms Jonah had
been conducted in a clandestine manner
over the years. The‘-:}f had met on a
regular hasis of 2 to 3 da_ys at a time in a
regular pattern of 2 to 3 weeks apart.
Mr White had made it clear to Ms
Jonah that if he ever had to choose
between them, he would choose his

wile and children.

The person asserting
the existence of a de
facto relationship is the
person who must prove
the existence of that
relationship in any
Court proceedings in

which it is disputed. with  Mr

It was also clear that each [)arty kt‘:Pi
and maintained a  household distinet
from the other. Ms Jonah did not have
any relationship with the respondent’s
children. As the relationship was
clandestine, they did not socialise as a

(I(’,‘)l]l’)lﬁ.

Whilst Mr  White provided

financial support there were

no joint bank accounts,

no joint investments,

no juintl}j acr_luircd

property and

neither mixed with

the other's friends

or did so very

rarely. Ms Jonah

had no involvement

White's

business, her life in

Brisbane was one in which

Mr White had little or no

involvement. In all of these

circumstances the ]udgc found that

there was no de facto I'C]ﬂti(lnh']'lip and

thus, Ms Jonah’s claim for ongoing

financial support and property
settlement failed,

In the case of Barry v Dalr)fmp!c the
Court was asked to establish whether a
de facto relationship existed within the
definition of the Family Law Act
between 2 men called Mr Barry (the
Applic:ant) and Mr Dalrymple (the
Respondent). Mr Barry asserted  that
there was such a 1'c-.latic::115hip while Mr
Dalrymple asserted the relationship was
one of personal assistance and/or carer
and thus, didn’'t come within the

definition of the Family Law Act,
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MISTRESS/CARER BUT NOT DEFACTO

The person asserting the existence of a
de facto relationship is the person who
must prove the existence of that
l't:lal.iﬂnship in any Court Prucceding& in
which it is disputetd. The Court has to
decide as a quc—*.stinn of fact whether or
not a de facto relationship exists. In
making that decision they will look at
the evidence of the contesting parties to
the dispute. They will also look at the
evidence of lay and expert witnesses
that maybe submitted by both
contestants. The Court will also look at
circumstantial evidence eg invitations,
v::arcl:-;, internet rerc)rds, hotel accounts,
hank records, photngraphs etec to
ascertain whether the necessary indicia
exists to establish that a couple are
living together on a genuine domestic
basis.

show that each
pcrson's re:]ationship is different and

The various cases
that no gi\*cn set of indicia can or will
be present in every t't:latic)nship, It
is the composite picture not individual
characteristics that will determine
whether or not the appmpriate rela-

tinnship is found to exist,

Thuf-;, the characteristics that must be at
least considered and weighted up in
determining whether or not the
appropriate relationship exists are the
following:-

1. Duration of the relationship;

2 The nature and extent of their
comman residency;

3. Whether a sexual relntirmship
exists;

4.  The financial
dependency or interdependency

degree of

i:ll']l'.l ill"].)' arrangcn‘lcnts fDl’

financial suppm'l:, between I.l'u'_'m;

5. The Dwncrsl‘lip, use and
ac:quisitinn of their common
property;

A, The d{-‘:gree of mutual
commitment to a shared |iﬁ:;

7 Whether a

registercd under any |)rt'5L"ribt¢:d

relationship s

State or Territory Law;
3. The care and support of children;
9. The reputation and publiu aspects

of the mlationship f

While it is often difficult for outsiders
to gi\'c-‘. evidence in rugm‘ds to any of the
above indicia t:c,)rrnbm'ating evidence

from third parties certainly assists, in

In the case of Mr Barr}-‘ and Mr
Dalr}'n‘ipie the Court found that on the

any contested hearing,

pt ?’
B

balance of prohahi“t)’ no de facto

relationship existed as on the evidence

the Court found:-

1. All decisions in regard to the
common residence was made by
Mr Dalrymple who owned these
IJFD]JCI‘HL‘S and he made decisions

without

1'L>garding T.]]QFI']

reference to Mr Barry;

8 All

h(fjliflﬂy.’i were um'lertalc_en h‘} Mr

expenses for any joint
Dalrymple;

2. They always maintained separate
bedrooms and bathrooms;

3 They ate tngether on occasions
but, this was not inconsistent
with a carer/patient role;

4, There was very limited sexual
ac:tivity between the pm‘ties and
Mr Dalrymple had paid for the

3 of the 4

occasions to which he agreed

had been a

Sf?xl.lal services on

there sexual
encounter but, otherwise denied
any sexual l'ulal.imwhip;

5. There

CIEPEI‘!dEﬂC)’ or in tG?TdEPCHdL‘HC}’

was no [inancial
other than Mr Barry Prm"id(-:d
services to or for the benefit of
Mr Dalrymple and Mr
Dalrymple remunerated Mr
Barry for same. Mr Dalrymple
did not discuss his finances with
Mr Barry or consult him in
relation to same and there was
no evidence of a planned future
tngether, they did not even
interests or

HPI}EEH' to .‘ihﬂl'(:‘.

activities, There was not
evidence of a reputation and
public aspects of the relationship
other than what would be

consistent with carer and pati:‘:nt.

For a de facto ra::]atiunsl‘lip to exist there
would need to be a common intention
of the parties as to that relationship,
whether that intention was ﬁxprcsst‘t;l
or implied. In both of the examples cited
above, that common intention could not
be established,



